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Thi s appeal has been taken in accordance with 46 U S.C. 239(Q)
and 46 CFR 5. 30- 1.

By order dated 3 February 1983, an Admnistrative Law Judge of
the United States Coast Guard at Mam, Florida revoked Appellant's
seaman' s docunent upon finding proved the charge of "conviction for
a narcotic drug law violation."™ The specification found proved
al l eges that being the hol der of the docunent above captioned, on
or about "20 May 1977 [ Appellant was] convicted of conspiracy to
violate Section 841(a)(l) of Title 21, United States Code (by the
United States District Court for the Southern District of Georgia)
in that [he] did knowi ngly and intentionally possess with intent to
distribute a quantity of marijuana."

The hearing was held at Mam, Florida on 8 Decenber 1982.

At the hearing, Appellant was represented by professiona
counsel and entered a plea of guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence a certified
copy of the Judgnent of the Court, a copy of the Indictnent, and
the Affidavit of Service of the charge sheet.

I n defense, Appellant offered in evidence his own testinony,
the testinony of one additional witness and five exhibits.

At the hearing, the Adm nistrative Law Judge rendered an oral
decision in which he concluded that the charge and specification
had been proved by plea.

The Deci sion and O der revoking Appel l ant's seaman's docunent
was served on 7 February 1983. Notice of appeal was tinely filed
on 9 February 1983 and perfected on 5 April 1983.

FI NDI NGS OF FACT

On 20 May 1977 Appellant pleaded "guilty" to, and was



convicted of, conspiracy to violate Section 841(a)(1) of Title 21,
United States Code in the United States District Court for the
Southern District of Georgia in that he did knowingly and
intentionally possess with intent to distribute a quantity of

mari j uana. 21 U.S.C. 841(a)(1l) prohibits distribution of and
possession wth intent to distribute controlled sustances.
Fol l owi ng his conviction Appellant was sentenced to one year and
one day in prison to be followed by a special parole termof two
years. He was released fromprison early on 7 March 1978. He was
al so rel eased early from parol e.

The record contains only limted information regarding the
circunstances leading to the conviction. The conspiracy | asted
from 27 Decenber 1976 or before until 8 January 1977 or beyond and

included at least 18 persons in addition Appellant. It involved
the possession of 16,470 Ibs of marijuana wth intent to
distribute. In furtherance of the conspiracy Appellant and three

ot hers departed Bl ackpoint in Canden County, Ceorgia in a rubber
raft with a small notor.

The day following his release fromprison, on 8 March 1978,
Appel I ant resunmed enpl oynent with Bel cher Tow ng Conpany. He was
continually so enployed fromhis rel ease. Appellant has been an
exenpl ary enpl oyee and has advanced with the conpany from ordi nary
seaman to chief engineer. He has received several commendati ons
from his enployer for his work and for involvenent in comunity
affairs.

The Probation Ofice for the United States District Court knew
of Appellant's enploynent in a seagoing capacity. H s parole
of ficer trusted Appellant on his honor and allowed himto travel in
conjunction with his job for periods exceeding twenty days during
his reporting period. On 24 January 1980 Appellant received a
"Certificate of Early Termnation" of parole in which the US
Par ol e Conm ssion expressed the opinion that Appellant would not
agai n engage in conduct that would violate any crimnal law. On 25
March 1981 Appel |l ant was awarded a "Certificate of Restoration of
Civil R ghts" by the State of Florida, Ofice of Executive
C enency.

The Coast Guard had been aware since 1979 that Appell ant was
the holder of a Coast Guard docunent and had been convicted of a
marijuana of fense. On 27 August 1979 Appellant's counsel nmet with
CWO Hof f man, USCG at the Marine Safety Ofice, Mam, Florida and
di scussed Appellant's conviction, his enploynent with Bel cher, and
his desire to sit for a |license as tugboat operator. The Coast
Guard took no action at that time. On 12 Cctober 1982 Appell ant
applied for a certificate as a tankerman Grade B whi ch he received
on 13 Cctober. Shortly thereafter this action for revocation of his
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docunent comrenced.

BASES OF APPEAL

This appeal 1is taken from the order inposed by the
Adm ni strative Law Judge. It is contended that:

|. The Adm nistrative Law Judge erred in finding that he had
no discretion to do the foll ow ng:

1. dismss the charge for | aches;

2. dismss the charge for failure of the Investigating
Oficer to followthe criteria in the Coast Guard Marine
Safety Manual in deciding whether to prefer charges;

1. Conviction of a marijuana offense alone is insufficient
grounds for revocation of Appellant's docunent under 46 U S. C
239b.

I11. The sanction of revocation is not appropriate in this
case.

CPI NI ON
I

In his first basis for appeal Appellant asserts that the
Adm ni strative Law Judge erred by finding that he | acked discretion
in three respects. These contentions are contrary to the
applicabl e regul ations and are, therefore, without nerit.

Appel  ant first contends that the Adm nistrative Law Judge had
di scretion to dismss the charge for |laches. |In support of this he
cites Commandant Decision on Appeal 1514 (BANKS) in which an order
of revocation was vacated by the Commandant. The fact that several
years had passed was an inportant consideration in this decision;
however, BANKS does not hold that the Exam ner had discretion to
dism ss the charge for the delay or do other than revoke the
docunent once conviction for a narcotic drug | aw viol ation had been
proved; it nmerely recognizes that the Conmandant may exercise the
statutory discretion under 46 U . S.C. 239b

The regulations at 46 CFR 5.05-23 set forth the tine limts
for bringing charges. Since the charge in the case at hand was
served within the applicable time limt, the Admnistrative Law
Judge did not err in refusing to dismss it because of the el apsed
time since Appellant's conviction and would have exceeded his
di scretion had he done so.
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The second and third contentions, respectively, are that the
Adm ni strative Law Judge should supervise the Investigation
Oficer's exercise of discretion of whether or not to bring charges
and that the Judge has discretion to order a sanction |ess than
revocati on.

46 CFR 5.03-10 requires the Judge to enter an order of
revocation after proof of conviction for a narcotic drug |aw
violation. It is true that the statute, 46 U S. C. 23.b, gives the
Coast Guard discretion to revoke a docunent or |icense; this
di scretion, however, has not been delegated to the Adm nistrative
Law Judge. In accordance wth paragraph 71-6-30B(12) of the Coast
Guards Marine Safety Manual, COVDTI NST ML6000. 3 the Investigating
O ficer has discretion to bring charges. | may exercise discretion
on appeal as has been done fromtinme to tine. See Commandant
Deci sions on Appeal 1513 (ERDAIDE), 1514 (BANKS), 1594 (RODRI GUEZ),
2036 (SCHM DT), and 2095 (SCOIT) . Even though he has no
discretion, it is incunbent on the Adm nistrative Law Judge to
spread upon the record the reasons that the Investigation Oficer
decided to bring charges and evidence related to whether revocation
is appropriate under the circunstances so that | can properly
exercise the statutory discretion

Appel l ant urges that conviction for a marijuana offense is
not, by itself, sufficient grounds to revoke his docunent. | do
not agree.

46 U.S.C. 239a specifically includes "marijuana” within the
meani ng of the term"narcotic drug" in 46 U S.C. 239b. Therefore,
conviction for a "marijuana" offense is conviction for a "narcotic
drug" law violation and cause to revoke the seaman's docunment under
46 U.S.C. 239b

Appel l ant urges that revocation is not appropriate in this
case.

Under the statute, 46 U S.C. 239b, | have discretion to revoke
or not to revoke a |license or docunent follow ng a narcotic drug
| aw conviction. In nost cases revocation is appropriate. However,
i n unusual cases, where the circunstances are such that revocation
is not appropriate, | have exercised ny discretion and vacated the
order of the Admnistrative |aw Judge. See ERAIDE, BANKS,
RODRI GUEZ, SCHM DT, and SCOIT, supra. In other cases | have made
provision for early consideration for a new docunent. See
Commandant Deci sion on Appeal 845 (VICENTE) and 915 ( BROM).
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The circunstances in this case are unique. The narcotic drug
violation for which Appellant was convicted was especially serious.
It involved 8 tons of marijuana and a conspiracy wth at |east 18

ot her peopl e. Neverthel ess the record contains very strong
evidence or rehabilitation over the 5 year period since Appellant's
rel ease fromprison. | amcognizant of both the need to elimnate

the opportunity for snuggling for those inclined to traffic in
drugs and the need to allow those who are truly rehabilitated to
return to a productive role in society as soon as possible. I
beli eve these needs can best be bal anced by using the procedures
set forth in 46 CFR 5.13 to determ ne whet her Appellant should hold
a merchant mariner's docunent. This wll insure a thorough inquiry
into his qualifications to hold a docunent. Therefore, | have
decided to affirmthe order of the Adm nistrative Law Judge but
exercise ny discretion to allow the tinme since Appellant's rel ease
fromprison to be counted toward the three year requirenment before
application for a new docunent. Consequently, Appellant may apply
for a new docunment under 46 CFR 5. 13 i medi ately.

CONCLUSI ON

There is substantial evidence of a reliable and probative
character to support the findings of the Adm nistrative Law Judge.
The hearing was conducted in accordance with the requirenents of
applicable regulations. The Adm nistrative Law Judge properly
revoked Appellant's seaman's docunent as he was required to do.
However, under the particular circunstances of this case, Appellant
will be allowed to apply for a new docunent under 46 CFR 5.13
i mredi atel y.

ORDER
The order of the Admnistrative Law Judge dated at M am,

Florida on 3 February 1983 is AFFIRVED. Appellant may apply for a
new docunent under 46 CFR 5.13 imedi ately.

J. S. GRACEY
Admral, U S. Coast @Quard
Conmmandant

Si gned at Washington, D.C., this 22nd day of April 1983.



